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MARQUETTE LAW REVIEW

Constitutional Law; Police Power; Requiring Owners of Pharmacies to Be Registered Pharmacists
The attempt of the Pennsylvania legislature to prohibit chain drug
stores in that state has been declared unconstitutional in a recent decision of the United States Supreme Court.' The act of the Pennsylvania legislature2 provides that every pharmacy or drug store shall be
owned only by a licensed pharmacist, and, in the case of corporations,
associations, and co-partnerships, requires that all the partners or members thereof shall be licensed pharmacists, with the exception that such
corporations as are already organized and existing and duly authorized
and empowered to do business in the state and own and conduct drug
stores or pharmacies, and associations and partnerships, which, at the
time of the passage of the act still conduct drug stores or pharmacies,
may continue to own and conduct the same.
The appellant was a Massachusetts corporation authorized to do
business in Pennsylvania. At the time of the passage of this act, this
corporation was authorized to own and conduct and owned and conducted a number of pharmacies or drug stores at various places within
Pennsylvania. After the passage of the act, the appellant drug company purchased and took possession of additional drug stores in the
state of Pennsylvania and carried on a retail drug business, including
the compounding, dispensing, preparation and sale of retail drugs,
medicines, etc. The business is carried on by pharmacists registered
in accordance with the statutes of that state. None of the members
or stockholders of the appellant corporation were registered pharmacists as required by this act, and the state attorney general and the
district attorney of the proper county, threatened to prosecute appellant for the violation of the act, the penalties for which are severe and
cumulative.3 Suit was ,brdught to enjoin these officers from putting
into effect their threats, upon the ground that the act in question contravenes the due process and equal protection clauses of the Fourteenth
Amendment.
The act was sought to be maintained on the ground that it was
reasonably calculated to promote public health. Their argument was
that a registered pharmacist operating and owning a drug store would
be more careful in buying his medicines, would pay more attention to
quality than to price while, on the other hand, the corporate owner
who knew nothing of drugs would not be so particular about placing a
good grade of medicines at the disposal of the pharmacist in charge.
'Liggett Co. v. Baldridge, U. S. Supreme Ct. Advance Sheets, Dec. I,
P. 45; U. S. Supreme Ct. Reporter, vol. 49, P. 57.
.'Pa. Stat. Sup. 1928 9377a-I.
Pa. Stat. 192o 16,779.

1928,

NOTES AND COMMENT

The fear expressed by the proponents of this act seems unnecessary
since the Pennsylvania legislature by previous legislation took steps
to regulate the prescription, compounding of prescriptions, purchase
and sale of medicines, etc. Briefly stated, these provisions are: Noone but a licensed physician may practice medicine or prescribe medicines for the sick,3 no one but a registered pharmacist lawfully may
have charge of a drug store,4 every drug store itself must be registered
and this can only be done where the management is in charge of a registered pharmacist,5 stringent provision is made to prevent the possession or sale of any impure drug or any drug below the standard,
strength, quality, and purity as determined by the recognized pharmacopoeia of. the United States ;6 none but a registered pharmacist is permitted to compound physicians' prescriptions,7 and, finally, the supervision of the foregoing matters and the enforcement of the laws in
respect thereof are in charge of the state -board of pharmacy, which is
given broad powers for these purposes.
From the above regulations it would seem, every point at which the
public health is likely to be injuriously affected by the act of the owner
in buying, compounding, or selling drugs and medicines is amply safeguarded.
The appellant's business is a property right as is shown by Duplex
Printing Prkss Co. v. Deering, 254 U. S. 443, and as such entitled to
protection against state legislation in contravention of the Federal
Constitution. A corporation is a person within the meaning of the
due process and equal protection clauses of the Fourteenth Amendment, and that a foreign corporation permitted to do business in a state
may not be subjected to state statutes in conflict with the Federal Constitution, is well settled in, Kentucky Finance Corp. v. ParamountAuto
Exch. Corp., 262 U. S. 544. The act then must be declared unconstitutional, unless justified as a valid exercise of police power, because
the enforcement thereof would deprive appellant of its property without due process of law. If the act did promote public health it could be
justified as a valid exercise of police power, but the supreme court held
that in the light of the various iequirements of the Pennsylvania
statutes regulating drug stores, pharmacists, and the dispensing of
medicines, mere stock ownership could have no real or substantial relation to the public health.
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Pa. Stat. 1920 9323.
'Pa. Stat. Supp. 1928
'Pa.

7

9329a-2.

Stat. 1920 9337.

Pa. Stat. 1920 9317, 9323.

